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BACKGROUND: |ndian tribes are sovereign nations, not political subdivisions of states, with a unique
legal status and a relationship to the federal government that is significantly different
from that of states. Although federal environmental laws create a leadership role for
the federal government, they also recognize the concepts of state primacy and tribal
sovereignty. While some environmental laws do not explicitly mention Indian tribes,
the Safe Drinking Water Act (SDWA) and the Clean Water Act (CWA) provide for a
tribal role and authorize the Environmental Protection Agency (EPA) to issue regula-
tions describing how it will approve “treatment in the same manner as a state” status
for Indian tribes. In authorizing EPA to treat tribes “as States,” Congress did not in-
tend to alter their unique legal status or their relationship to the federal government.
Rather, the purpose was simply to allow tribes to assume a role in implementing envi-
ronmental statutes on tribal land comparable to the role states play on state land.

This information brief focuses primarily on how EPA will determine that an Indian
tribe is eligible to administer those CWA or SDWA programs that can be delegated to
states rather than on the details of the programs themselves.

STATUTES: Clean Water Act (CWA). Public Law 92-500, as amended. 33 U.S.C. §1251 et seq.

Safe Drinking Water Act (SDWA). Public Law 93-523, as amended. 42 U.S.C. 8300f et
seq.

REGULATIONS: 40 CFR Part 35:

40 CFR Part 122:

State and Local Assistance (CWA/SDWA)l

EPA Administered Permit Programs: The National Pollutant
Discharge Elimination System (CWA)

State Program Requirements (CWA)
Procedures for Decisionmaking (CWA/SDWA)
Water Quality Planning and Management (CWA)

40 CFR Part 123:
40 CFR Part 124:
40 CFR Part 130:

40 CFR Part 131:
40 CFR Part 141:
40 CFR Part 142:

40 CFR Part 143:
40 CFR Part 144:
40 CFR Part 145:
40 CFR Part 146:

40 CFR Part 232:

40 CFR Part 233:

Water Quality Standards; Subpart A - General Provisions (CWA)
National Primary Drinking Water Regulations (SDWA)

National Primary Drinking Water Regulations Implementation
(SDWA)

National Secondary Drinking Water Regulations (SDWA)
Underground Injection Control (UIC) Program (SDWA)
State UIC Program Requirements (SDWA)

Underground Injection Control (UIC) Program: Criteria and
Standards (SDWA)

404 Program Definitions; Exempt Activities not Requiring 404
Permits (CWA)

404 State Program Regulations; Subpart A - General and Subpart G -

Treatment of Indian Tribes as States (CWA)

40 CFR Part 501: State Sludge Management Program Regulations (CWA)

sections required EPA to issue regulations describ-
ing how it would implement them to treat tribesin
the same manner as states under the CWA and the
SDWA.

Statutory Background and
Implementation History

Amendments to the CWA and the SDWA in the
mid-1980’ s added provisions alowing EPA to
treat Indian tribes in the same manner asit does
states for the purposes of implementing those
laws. Specifically, in 1986 a new section 1451, en-
titled *‘Indian Tribes,” was added to the SDWA,
whilein 1987 anew section 518, also entitled *‘In-
dian Tribes,”” was added to the CWA. These new

The initial regulations issued by EPA under
these amendments required Indian tribes to go
through a two-step process to obtain the authority
to implement the CWA and SDWA programs
which states were eligible to assume. First, atribe
had to go through aformal prequalification proc-

Acronymsin parentheses indicate the law or laws which provided the authority for that regulation.



essto be designed eligible for *'treatment asa
state.” Obtaining this status for purposes of a par-
ticular CWA or SDWA program did not, how-
ever, automatically provide that statusto atribe
under other laws or even under other programs of
the same law nor did it automatically authorize the
tribe to administer that program. Thus, if there
was a process which a state had to go through be-
foreit could administer a particular program, an
Indian tribe, which had been determined to be eli-
gible for ““treatment in the same manner asa
state”’ status, had to go through that same process
before it could be authorized to administer that
program. For example, to administer the 404 (i.e.,
the dredge and fill) permit program, a tribe which
had qualified for ‘“treatment in the same manner
asastate”’ status for 8404 had to submit an appli-
cation which satisfied the requirements of the 404
State Program Regulations as found in 40 CFR
233.

The prequalification process proved to be bur-
densome, time-consuming, and offensive to tribes.
Therefore, in 1992 EPA established aworking
group to focus on ways to improve and simplify
the process to make it easier for tribes to obtain
EPA approval to undertake the role Congress envi-
sioned for them under those acts. On November
10, 1992, EPA adopted the working group’ s rec-
ommendations as EPA policy. The purpose of the
new policy was to smplify the process for treating
Indian tribes in the same manner in which it treats
states under several statutes, including the SDWA
and the CWA.. EPA has since amended several
SDWA and CWA regulations (59 FR 64339, De-
cember 14, 1994) to implement the new policy.
These regulatory changes eliminate **treatment as
adtate’” review as a separate step and discontinue
the use of the phrase **treatment as a state,” ex-
cept whereit is necessary becauseit is used in the
laws themselves. Thus, tribes no longer need to go
through a prequalification process separate from
approval of their basic request for program ap-
proval. To the extent that that final rule or its pre-
amble conflicts with previous rules and pream-
bles, the language in it is to be controlling.

Definitions

Definitions pertaining to this subject arein-
cluded both in the laws themselves and in the regu-
lations implementing the laws although they are
not identical in al instances. The two definitions
below, from 8518(h) of the CWA, are included
verbatimin all the regulations implementing it:

0 “Federa Indian reservation” means all land
within the limits of any Indian reservation under
thejurisdiction of the United States Government,

notwithstanding the issuance of any patent, and
including rights-of-way running through the res-
ervation.

o “Indian tribe’ means any Indian tribe, band,
group, or community recognized by the Secretary
of the Interior and exercising governmental
authority over a Federal Indian reservation.

“Federal Indian reservation’ isnot defined in
the SDWA, but ‘“‘Indian tribe”’ isdefined in
§1401(14) asfollows:

0 “Indian Tribe” means any Indian tribe having a
federally recognized governing body carrying out
substantial governmental duties and powers over
any area.

The definition of “‘state’” in the CWA and the
SDWA does not mention Indian tribes. However,
the regulations implementing some sections of
these laws have a definition of “‘state’” that in-
cludes Indian tribes. Although there are minor
variationsin the definition of *“state’” in the differ-
ent regulations, the definition in
40 CFR 124 (promulgated under both laws) that
followsistypical:

o ‘‘State’” means one of the States of the United
States, the District of Columbia, the Common-
wealth of Puerto Rico, the Virgin Idlands, Guam,
American Samoa, the Trust Territory of the Pa
cific Iands (except in the case of RCRA), the
Commonwealth of the Northern Marianaldands,
or an Indian Tribe treated as a State (except in the
case of RCRA).

Eligibility Criteria for Determining That
Indian Tribes Can Implement SDWA
and CWA Programs

The CWA and the SDWA both use the same
general criteriawhich an Indian tribe must meet in
order to be eligiblet% implement programsthat a
state can implement.“ These criteria, which fol-
low, are delineated in 8518 of the CWA and
81451 of the SDWA:

o the tribe must be federally recognized by the
Secretary of the Interior (recognition criterion);

o the tribe must carry out substantial governmental
duties and powers over afederal Indian reserva
tion (governmental body criterion);

o the functions to be exercised by the Indian tribe
must be within the area of thetribal government’s
jurisdiction (e.g., under the CWA the tribe must
have appropriate authority over the surface waters
of itsreservation) (jurisdictional criterion); and

o thelndian tribe must be reasonably expected to be
capable, in the Administrator’ s judgment, of car-
rying out the functionsto be exercised inamanner
consistent with the terms and purposes of the

2 A detailed discussion of each of these criteria can be found in the Federal Register preambles to the implementing regulations. (See, for example,

58 FR 67969 - 67972, December 22, 1993.)



CWA and the SDWA and of all their applicable
regulations (tribal capabilities criterion).

Under the simplified process for determining
that atribeis eligible to administer a CWA or
SDWA program, EPA intends to ensure compli-
ance with the statutory requirements as an integra
part of the process of reviewing program approval
applications. Once a tribe has met the four criteria
for any CWA or SDWA program, only informa-
tion unique to another program would need to be
provided when atribeis requesting permission to
implement that program.

Recognition and governmental body
criteria

The determinations that a tribe has been recog-
nized by the Secretary of Interior and has a govern-
ing body are essentially the same under the
SDWA, the CWA, and aso the Clean Air Act
(CAA). To establish that it is federally recognized,
atribe needs only to indicate that it appears on the
list of federally recognized tribes that the Secre-
tary of the Interior publishes periodically in the
Federal Register. A tribe can establish that it
meets the governmental duties and powers require-
ment with a narrative statement describing the
form of the tribal government and the types of
functionsit performs and identifying the sources
of thetribe's governmental authority.

The December 14, 1994, final rule (59 FR
64339) simplified these determinations by estab-
lishing identical requirements for making those
showings under the SDWA, the CWA, and the
CAA. Thus, the information to meet these criteria
needs to be provided only the first time that atribe
applies to assume a program under the provisions
of any of theselaws. That isto say, once atribe
has been approved to implement any program that
a state can implement under any of those statutes,
it will not need to demonstrate in subsequent appli-
cationsthat it isfederally recognized and governs
areservation. (It will, however, need to meet the
other criteriadiscussed below.) To facilitate re-
view of tribal applications, EPA will request that
each application indicate whether the tribe has
been approved for *treatment as a state’” (under
the old process) or been deemed eligible to re-
celve authorization (under the revised process) for
any other program under these laws.

Jurisdictional criterion

Since a tribe may have jurisdiction over certain
activities under the CWA or the SDWA but not
others, EPA intends to make a specific determina-
tion that atribe has adequate jurisdictiona author-

ity before it approves each tribal program. Under
existing regulations for all SDWA regulatory pro-
grams and most CWA programs, EPA will not
authorize atribe or a state to operate a program
without determining that the tribe or state has ade-
quate authority to carry out those actions required
to run the program. Thus, for all SDWA programs
and for the CWA’s 404 and NPDES programs,
EPA will make a determination of whether the
tribe meets the statutory jurisdictional requirement
as part of EPA’sreview of the request for ap-
proval to assume the program. To show the geo-
graphical areaover which it has jurisdiction, EPA
will expect each tribe seeking program approval to
provide a precise description of the physical ex-
tent and boundaries of the areafor which it seeks
regulatory authority. This description should ordi-
narily include amap and should identify the
sources or systems to be regulated by the tribe.

The question of where atribe may exercise
CWA authority has been the subject of significant
comment in various rulemakings. Under section
518(€e)(2) of the CWA tribes can be deemed €ligi-
ble to administer CWA programs only for water
resources within the borders of the reservations
over which they possess CWA authority. EPA be-
lievesthat this section alowsit to recognize tribal
authority over non-Indian water resources located
within areservation if the tribe can demonstrate it
has the requisite authority over such water re-
sources. EPA considers trust lands formally set
apart for the use of Indiansto be **within areserva-
tion,” even if they have not been formally desig-
nated as ‘‘reservations.” Thus, it is the status and
use of the land that determinesiif it isto be consid-
ered “‘within areservation” rather than the label
attached to it.

For the Water Quality Standards program of the
CWA, review of tribal civil regulatory authority is
not required as part of the standards approval proc-
ess under 8303(c) of the CWA.. Accordingly, for
that program a comment process, as described be-
low, will be retained. Thus, when EPA receives an
application from atribe for approval to assumeim-
plementation of the Water Quality Standards pro-
gram, within 30 days EPA will notify all appropri-
ate governmental entities of the receipt of the ap-
plication and the substance of and basis for the
tribe’ s assertion of authority to regulate the quality
of reservation waters. ** Governmental entities’ in-
clude states, tribes, and other federal entities|o-
cated contiguous to the reservation of the tribe
which has submitted an application to EPA to im-
plement awater quality standards program. Local
governments (e.g., cities and counties) are not con-



Sidered to be ““governmental entities.” (See 58 FR
67972, December 22, 1993.)

These governmental entities will have 30 days
to comment on the tribe' s assertion of authority.
EPA will not accept comments on whether the
tribe meets the other three requirements (i.e., fed-
eral recognition, substantial governmental duties
and powers, and tribal capability) for eligibility to
implement the Water Quality Standards program.
EPA will, however, make afinding on those crite-
riain determining whether the tribe’ s request to
implement that CWA program should be ap-
proved. If no comments are offered within that
time frame, EPA will conclude that there is no ob-
jection to the tribal applicant’s jurisdictional asser-
tion. Moreover, to raise a competing or conflicting
claim agovernmental entity must clearly explain
the substance, basis, and extent of its objections.
Finally, when questions are raised concerning a
tribe’ sjurisdiction, EPA may, in itsdiscretion,
seek additional information from the tribe or the
commenting party and may consult asit seesfit
with other federal agencies prior to making a deter-
mination as to tribal jurisdictional authority, but is
not required to do so.

This procedure does not provide states or fed-
eral agencies with aveto over tribal applications
for authorization to implement the Water Quality
Standards program. The procedure is ssimply in-
tended to identify any competing jurisdictional
claims and, thereby, ensure that the tribe has the
necessary authority to administer the program it
seeks to assume. Moreover, in making its decision
EPA will not rely solely on the assertions of a
competing regulatory authority, but will make an
independent evaluation of the information pro-
vided in the tribe' s application.

EPA notes that certain disputes concerning
tribal jurisdiction may be relevant to atribe’s
authority to conduct activities and obtain program
approval under several environmental statutes.
However, it also believes that once it makes aju-
risdictional determination in response to atribal
application regarding any EPA program, it will or-
dinarily make the same determination for other
programs unless a subsequent application raises
different legal issues. Thus, for example, once
EPA has arrived at a position concerning a bound-
ary dispute, it will not alter that position in the ab-
sence of significant new factual or legal informa-
tion. By contrast, however, a determination that a
tribe has inherent jurisdiction to regulate activities
in one medium (e.g., water) might not conclu-
sively establishitsjurisdiction over activitiesin
another medium (e.g., air). EPA will continue to

retain the authority to limit its approval of atribal
application to those land areas wher the tribe has
demonstrated jurisdiction. Thus, EPA could ap-
prove the portion of atribal application covering
certain areas, while withholding approval of the
portion of an application addressing those land ar-
eas where tribal authority has not been satisfacto-
rily established.

Tribal capabilities criterion

A tribe may have the capability to carry out
only some programs under the CWA or the
SDWA. The December 14, 1994, final rule

(59 FR 64339) provided more flexibility for EPA
to establish the capability of atribe to administer
specific CWA and SDWA programs. EPA will
continue to make a separate determination of
tribal capability for each program for which a
tribe applies. In evaluating tribal capability, EPA
will consider the following:

0 the tribe’ s previous management experience;

0 existing environmental or public health programs
administered by the tribe;

o the mechanisms in place for carrying out the ex-
ecutive, legidative, and judicia functions of the
tribal government;

o therelationship between regulated entitiesand the
administrative agency of the tribal government
which will be the regulator; and

o thetechnical and administrative capabilitiesof the
staff to administer and manger the program.

EPA has stated that a lack of substantial experi-
ence administering environmental programs
would not preclude atribe from demonstrating ca-
pability, so long as the tribe shows that it has the
necessary management, technical, and related
skills or submits a plan describing how it will ac-
quire those sKills.

CWA and SDWA Programs That Tribes
May Assume

Section 518 of the CWA authorizes EPA to
treat tribesin the same manner as states for anum-
ber of programsincluding allocation of quantities
of water within the tribes' jurisdictions, grants of
various types, water quality standards, clean lakes,
nonpoint source management, certification, the na-
tional pollution discharge elimination system
(NPDES), and regulation of the discharge of
dredged or fill material into waters of the United
States (i.e., the 8404 program). EPA has assumed
that the list in 8518 is not exhaustive and has, for
example, determined that tribes may also be given
authority to administer other programsthat states



can implement (e.g., the sewage sludge manage-
ment program). Table 1 providesalist of the
CWA programs that tribes may implement.

The SDWA authorizes EPA to treat tribesin the
same manner as states for applying for grant and
contract assistance and for delegation of primary
enforcement responsibility for public water sys-
tems (PWSs) and underground injection control
(UIC) programs. In a December 9, 1987, Notice of
Proposed Rulemaking (NPRM) (52 FR 46711),
EPA proposed to also treat Indian tribesin the

same manner as states under two other sections of
the SDWA, 81427, ** Sole Source Aquifer Demon-
stration Program’™ (SSAD), and 81428, ** State Pro-
grams to Establish Wellhead Protection Areas’
(WHP). Congress has never appropriated any
money for either the SSAD or the WHP programs.
Consequently, that NPRM will not be finalized,
and it has been withdrawn. However, since the
WHP programs was not directly linked to are-
quirement that grants be provided, a number of
states and Indian tribes have developed WHP pro-

grams on their own based on the law itself.

Table 1. CWA Programswhich Indian tribes may administer in the same manner as states.

CWA Program CWA Citation CFR! Part FR? Citation (date)

Allocation of water Section 101(g)

Research , investigation, and Section 104 40 CFR 40, 45, 46 3

traning grants

Grants for water pollution control | Section 106 40 CFR 35, 35.250- .265 54 FR 14354 (4/11/89

problems Subpart A 59 FR 13813 (3/23/94

Construction grants Titlell 40 CFR 35, in part 55 FR 27092 (6/29/90)

Grants for water quality Sections 205(j)(1- 4) 40 CFR 35.350- .365 54 FR 14354 (4/11/89

management planning 59 FR 13813 (3/23/94

Grants for devel opment and Sections 205 (j)(5) and 319(h) 40 CFR 35.750- .760 54 FR 14354 (4/11/89

implementation of nonpoint 59 FR 13813 (3/23/94

source management programs

Water quality standards and Section 303 40 CFR 131 56 FR 64875 (12/21/91)

implementation plans

Water quality inventory Section 305 40 CFR 1304 54 FR 14354 (4/11J89)4

Inspections, monitoring, and entry |Section 308 40 CFR 233 58 FR 8171 (2/:LJJ93)5
58 FR 67965 (12/22/93)

Federal enforcement Section 309 58 FR 8171 (2/:LJJ93)6
58 FR 67965 (12/22/93)

Clean lakes Section 314 54 FR 14354 (4/11/89)

Grants for ground-water quality Section 319(j) 40 CFR 35 54 FR 14354 (4/11/89)

protection

Certification Section 401 40 CFR 124, 40 CFR 131 58 FR 67965 (12/22/93
56 FR 64875 (12/21/91

National Pollution Discharge Section 402 40 CFR 122- 1257, 403, and 501 |58 FR 67966 (12/22/93)

Elimination System (NPDES)

(including pretreatment)

Dredge and fill permits Section 404 40 CFR 232 and 233 58 FR 8171 (2/11/93)

Sewage sludge management Section 405 40 CFR 122, 123, and 501 58 FR 67965 (12/22/93)

L CFR Code of Federal Regulations part which implements that CWA Program.

2FR= Federal Register citation and date for regulatory changes.

3 EPA has determined that tribes are eligible under the major funding provisions of Section 104 regardless of whether they are treated
|n the same manner as states. Thus, specific regulations were not developed (58 FR 67968, December 22, 1993).

4 In this notice EPA waived, for Indian tribes, the requirement found in CWA section 305(b) for submission of abiennia report. Thus,
regulations indicating how tribes can implement the requirments of section 305 would be superfluous (58 FR 67968, December 22,

1993).

5 Any tribe which is approved to implement sections 402, 404, and/or 405 of the CWA is automatically eligible tim implement section
308 (i.e., the inspection authority is simply part of the tribe’s 404 permit program authorization requirements). Thus, EPA does not
glan to issue separate regulations dealing with tribal administration of section 308.
Any tribe which is approved to implement sections 402, 404 and/or 405 of the CWA is automatically eligible to implement section
309 Thus, EPA does not plan to issue separate regulations dealing with tribal administration of section 309.
Specmc procedures and criteria for state or tribal assumption of the NPDES program are found in 40 CFR 123.




Table 2 lists the SDWA programs that tribes may
assume.

Transition in Permitting Authority from
EPA or States to Tribes

Some of the CWA programs which tribes may
administer involve the issuance of permits. Until a
tribe receives permission to administer those
CWA programs, either EPA or an authorized state
isresponsible for them on the tribe’ s reservation.
Thus, when atribe assumes responsibility for issu-
ing permits, the transition may be either from
EPA or from a state.

Regulations that had been finalized before the
CWA was amended in 1987 addressed the transi-
tion from EPA-issued permits to state-issued per-
mits. Once atribe has been granted the authority
to implement a program that EPA has been issu-
ing permits for, following those pre-1987 regula-
tionswill enable an efficient transfer from EPA’s
permitting authority to that of the tribe.

In other cases, however, a state, not EPA, may
be the existing permitting authority for certain
CWA activities on areservation. The regulations
implementing 8518 include provisions to prove
for an orderly transfer of permitting authority
from a state to atribe once an Indian tribe has
been authorized to administer a program. (See 40
CFR 123.33 and 501.12.) These regulations state
that in order to assume a program when the state
rather than EPA has been handling permits on res-

ervation land, the Memorandum of Agreement be-
tween EPA and the tribe seeking program ap-
proval must specify how the tribe and the state
will accomplish the transition of permitting author-

ity.
Impact on DOE

The understanding necessary to respond effec-
tively to tribal regulation is basically the same as
that needed to respond to federal and state regula
tion (Slade and Stern 1996). DOE must thor-
oughly understand the applicable tribal laws or
council resolutions, tribal agency regulations, and
the tribal regulatory agency’s personnel and poli-
cies.

If an Indian tribe applies to implement the
CWA Water Quality Standards program, DOE fa-
cilitiesthat are contiguous to its reservation will
be notified of the application. DOE will have 30
days after receipt of the notice to submit com-
ments to EPA’ s Regional Administrator on
whether the tribe has authorization over the sur-
face waters of the reservation. This commenting
process will provide DOE with an opportunity to
highlight any potentia problems that DOE feels
may exist with the tribe’ s assertion of jurisdiction.

DOE facilities are required to comply to the
same extent as other persons or entities with duly
adopted state or tribal CWA or SDWA standards
or approved programs of the state or tribal reserva
tion in which they are located. If atribe hasre-
ceived approva from EPA to implement a CWA

Table 2. SDWA programs under which Indian tribes may assume primary enfor cement
responsibility (primacy) or receive financial assistance.

SDWA Program SDWA Citation

CFR! Part FR? Citation (date)

assistance for PWS and UIC (tech-
nical and/or financial assistance
for primary enforcement responsi-

Public water systems (PWSs) (na- | Sections 1412- 1416 40 CFR 141- 143 53 FR 37395 (9/26/88)
tional drinking water quality

standards)

Underground injection control Sections 1422 and 1425 40 CFR 124 and 144- 146 53 FR 37395 (9/26/88)
(UIC)

Development grants and contract | Sections 1442- 1444 40 CFR 35 53 FR 37395 (9/26/88)

bility)

Sole source aquifer demonstration | Section 1427 3
(SSAD): grants

Wellhead protection (WHP): Section 1428 4
grants

program.
FR = Federal Register

however, developing WHP programs without federal money.

1 CFR= Code of Federal Regulations. Reference in this column is to that section of the CFR which implements the indicated SDWA

31n 1987 EPA issued aNotice of Proposed Rulemaking (NPRM) to implement the SSAD grants program. But since no money has
ever been appropriated for the grant programs, this NPRM has been withdrawn.

%1n 1987 EPA issued an NPRM describi ng how EPA would provide grants for states and tribes to implement wellhead protection pro-
grams. Since no money has ever been appropriated for the grant program, this rule will not be finalized. Some tribes and states are,




or SDWA program, DOE facilities |ocated within
the tribe’' s reservation will have to comply with
standards adopted by the tribe. Thus, any DOE fa
cilitieson land that is within an Indian reservation
will have to comply with CWA and SDWA pro-
grams which the tribe has been authorized by EPA
to implement. For example, DOE will haveto
comply with any water quality standards adopted
by Indian tribes that have been authorized by EPA
to administer that program. DOE will also have to
comply with other CWA and SDWA programs
such as the NPDES permits, sewage sludge man-
agement, or Public Water Systems programs, of
tribes that have been authorized to implement
them.
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Questions of policy or questions requiring
policy decisions will not be dealt with in EH-412
Information Briefs unless that policy has al-
ready been established through ap-
propriate documentation. Please
refer any questions concerning
the subject material covered in
this Information Brief to Lois
Thompson, Air/ Water/Radiation
Division, EH-412, (202) 586-9581,
or lois.thompson@eh.doe.gov.
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